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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

SESSION CASE NO. 69 of 2016 

Under section 342/326/302 of I.P.C. 

(Arising out of G. R Case No. 1256 of 2014) 

     
State of Assam 

 
     –Vs–  

1.  Sri Rajen Baruah    ...... Accused person. 

      

 

                                Sonitpur, Tezpur.    

  

For the State                 :        Mr.Munin Chandra Baruah, P.P.   

& Mr. N.K. Misra, Addl. P.P.                   

 

For the accused    :       Mr. F. Haque, Advocate. 

 

Date of Argument   :     02-07-2019 & 16-07-2019 

 

Date of Judgment    :     18-07-2019 

 

J U D G M E N T 

1.  Shorn of the details of the factual matrix of the case are as follows: 

    On 03-06-2014 at around 9 p.m. when the informant‟s son Prasanta 

Borah @ Dadul (herein after called as “the deceased”) was at home, 

accused Rajen Baruah and his wife Alaka Barauh rang the deceased calling 

him to their house and accordingly when the deceased went there, the 

accused confining him in a room inflicted blows by some kind of sharp 

weapon and stick with intent to kill him, as a result of which, he sustained 

grievous injuries. Hearing hue and cry when the neighbours reached there, 

both the accused persons fled away. Thereafter, the injured was taken to 

Present:    Smti I. Barman, AJS 

            Sessions Judge, 
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hospital. It is also mentioned in the FIR that as the family members were 

busy in treatment of the deceased, hence, delay caused in lodging the FIR.        

2.  Investigation was initiated on a verbal information from one 

unknown person that a marpit took place in village Likhakgaon on which 

Bihaguri Police Out Post GDE No. 41 dated 03-06-2014 (Ext. 4) was made. 

On receipt of the verbal information, I/C Subaleswar Deka along with ASI 

Dilip Saikia (PW 10) visited the place of occurrence, recorded the statement 

of the witnesses, seized two broken pieces of bed stand vide seizure list 

(Ext. 2) and arrested the accused who surrendered before the police out 

post on the night of the incident. On the next day i.e. on 04-06-2014 on 

receipt of the FIR from the informant Malati Bora (PW 1),  the I/C SI 

Subaleswar Deka of Bihaguri Police Out Post made Bihaguri OP GD Entry No. 

51 dated 04-06-2014 and forwarded the FIR to the O/C Tezpur Police 

Station.  Accordingly, Tezpur P.S. Case No. 612/14 u/s 341/307/511/326/34 

of the IPC was registered and entrusted ASI Dilip Saikia (PW 10) to 

investigate the case who already taken up the investigation of the case. He 

recorded the statement of the witnesses and on receipt of information in 

writing from Mahendra Bora, father of the deceased regarding  death of the 

injured Prasanta Bora on 05-06-2014, GDE No. 83 dated 06-06-2014 (Ext. 6) 

was made and on completion of investigation, laid charge-sheet against the 

accused Rajen Baruah u/s 341/326/302 of the IPC.    

3. On appearance of the accused person, the Learned SDJM(S), 

Sonitpur, Tezpur, furnished the copies of the documents under section 207 

Cr.P.C and committed the case to the Court of Session being the offence u/s 

302 of the IPC exclusively triable by the Court of Session. On committal, the 

case was transferred to the court of the learned Addl. Sessions Judge, 

Sonitpur, Tezpur. Accordingly, after going through the police report and 

hearing both sides, the Ld. Addl. Sessions Judge, Sonitpur, Tezpur framed 

charge u/s 342/326/302 of the IPC against the accused Rajen Baruah and 

particulars of the charge on being read over and explained to the accused,  

he pleaded not guilty and demanded to stand for trial. Later, on transfer of 
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the Ld. Addl. Sessions Judge, the case was withdrawn to this court for 

disposal.   

4.   To substantiate the case prosecution examined as many as 11   

witnesses and two Court witnesses. In statement recorded u/s 313 Cr.P.C, 

the accused denied all the allegations leveled against him and pleading 

innocence examined one witness to prove that there was no electric 

connection in his house.  

5. The points to be determined in this case are as follows–  

1. Whether the accused Rajen Baruah on 03-06-2014 at 

about 9 p.m. at Likhak gaon under Tezpur PS, dist. Sonitpur, 

wrongfully confined Prasanta Bora in his premises and 

thereby committed an offence punishable U/s 342 of the 

Indian Penal Code ?   

2. Whether the accused Rajen Baruah voluntarily caused 

grievous hurt to Prasanta Bora by means of sharp weapon 

and lathi used as a weapon of offence and thereby committed 

an offence punishable U/s 326 of the Indian Penal Code ?   

3. Whether the accused had beaten Prasanta Bora on 03-06-

2014 as a result of which he succumbed to the injuries on 05-

06-2014 and thereby the accused committed murder 

intentionally or knowingly causing the death of said Prasanta 

Bora punishable U/s 302 of the Indian Penal Code ?   

6. Mr. M. Baruah, the learned Public Prosecutor for the state during 

argument has submitted that the evidence of the ocular witnesses coupled 

with the testimony tendered by Medical Officer and the Investigating Officer 

indisputably shows that on the day in question, accused Rajen Baruah 

inflicted blows to the deceased Prasanta Bora with bed stand and he did so 

with the intention of killing the later who died after two days of the incident. 

The learned Public Prosecutor also submitted that the evidence tendered by 

PWs particularly the evidence of PW 2, PW 3, PW 5, PW 6 and CW 1 if taken 
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as a whole is replete with the circumstances which unerringly point towards 

the guilt of the accused. He also submitted that the fact of surrender of the 

accused before the police sufficiently fortified the prosecution version. Such 

being the position, learned Public Prosecutor has therefore urged to convict 

the accused.  

7.  Controverting the said argument advanced by the learned Public 

Prosecutor, Mr. Haque, appearing for the accused has contended that the 

evidence rendered by the witnesses adduced by the prosecution is found to 

be contradictory and inconsistent on material points and it does not inspire 

confidence. It is further submitted that the evidence of CW 1 that he had 

seen the accused dragging the deceased from his house in the light of 

electric bulb of veranda is not a believable one as there is no electric 

connection in the house of the accused and as such, the evidence of CW 1 

that he had seen the incident in electric light is not acceptable. Mr. Haque 

strenuously argued that the circumstantial evidence adduced by the 

prosecution, in absence of any eye witness to the incident is incomplete and 

incoherent so as to warrant conviction of the accused and he cannot be 

roped for committing the offence u/s 302 of the IPC.       

8.      Taking serious notes upon the points of argument advanced by the 

learned counsel for the parties, I find it necessary to have a brief review of 

the evidence on record and for this purpose, evidence of the Medical Officer 

who conducted the post mortem examination on the dead body is first taken 

up for consideration.   

9.           PW 11 Dr. Braja Gopal the Medical Officer, conducted autopsy on 

the dead body of one Prasanta Borah, 26 years, male, Hindu, son of Sri 

Mahendra Borah of Likhakgaon under Tezpur P.S in reference to North 

Guwahati Police Out Post GD Entry No. 97 dated 05-06-2014 and found the 

following: 

  A male dead body of average built and swarthy complexion, eyes 

and mouth closed, bluish discoloursation over both eyes, Penis, scortum, 
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anus are healthy, body cold to touch externally and warm to touch 

internally, rigor mortis partially present over the upper limb.  

Injuries are:   

1. Abrasion of size 1cm x 1cm present over left forehead, 1cm above 

left eyebrow and 4 cm away from the midline.  

2. Stitch wound of size 2cm in length repaired by two stitches present 

over the middle of the occipital area. On removal of stitches, a 

laceration injury of size 2cm x 0.5 cm x scalp deep is found. 

3. Stitch would of length 1.5 cm, repaired by two stitches present over 

upper part of helix of the left ear. On removal of stitches, a lacerated 

wound of size 1.5 cm x 0.4 cm x muscle deep is found. 

4. Contusion of size 8 cm x 5 cm is present over right lateral aspect of 

nape of the neck, 3 cm away from the midline. 

5. On dissection, a) a linear fracture of length 5 cm is present over left 

temporal area, 10 cm away from the midline and 3 cm above from 

the mastoid process, b) a linear fracture of length 6 cm present over 

right occipital area, 3cm below the right occipito-parietal area, 3 cm 

below the right parietal eminence and 5 cm above the right mastoid 

process, c) a depressed fracture of size 5 cm x 6 cm is present over 

middle of the occipital area 2 cm below the occipital protuberance.  

Over the scalp:  Diffuse contusion present over the scalp, Vertebrae all are 

healthy.  

Membrane: Diffuse subdural haemorrhage present over both cerebral 

hemisphere. Brain – laceration present over occipital area.  

   The doctor opined that the death was due to coma as a result of 

injury sustained over head. All injuries were ante-mortem and caused by 

moderately heavy blunt weapon and homicidal in nature.  

  The doctor proved the post mortem report as Ext. 10. During cross 

he stated that the injuries sustained by the deceased rarely may be caused 

by falling from a bike or cycle. He also clarified that in case of falling from a 

bike or cycle or on pelting stone, some associate injuries might have been 
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sustained in other parts of body besides the injuries sustained by the 

deceased.    

10. The evidence of the doctor clearly disclosed the ante mortem 

wounds on the body of the deceased and those were caused by moderately 

heavy blunt weapon and death was homicidal in nature. Hence, taking notes 

upon the evidence led by the Medical Officer, let us examine the evidence of 

other witnesses.   

11.  PW 1 Malati Borah, the informant as well as the mother of the 

deceased, deposed that on 03-06-2014 at around 8/9 p.m. accused Rajen 

Baruah rang her son and called him. Accordingly taking a torch, the 

deceased went to the house of the accused but later on Lachmi and Bubuli 

Nath informed her that deceased was assaulted by accused Rajen and he 

was lying. Then immediately she went to the house of the accused with her 

younger son Mridul (PW 5) and found the deceased in pool of blood who 

was not in a condition to speak. Immediately she took her son to Mission 

Hospital from where he was referred to GNRC hospital but on the next day 

he died under treatment at GNRC. Regarding the occurrence she lodged the 

FIR, Ext. 1.  

  During cross, she stated that on the day of occurrence she was 

taking rest when she received the information and prior to that she prepared 

rice. According to this witness, her house is comprised of four rooms and 

one kitchen and the kitchen was separated from the other rooms. She stated 

that her house is at a distance of   about 1 km away from the house of the 

accused but it is within the same village. She further stated that the house 

of the accused is adjacent to the road and there is no boundary in between 

the house of the accused and the road. She denied the suggestion that at 

the time of incident accused was not present at home. 

12.       PW 2 Nibha Devi, deposed that on the day of incident at about 

9/9.30 p.m. while she was watching TV in her house, she heard hulla at 

about 100 ft away. Then she came out and went to the house of the 

accused. She saw Alaka Devi, the wife of the accused holding the deceased 
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and she was screaming the word “Sonai moril, Sonai moril”. At that time she 

also saw the accused fleeing away there from by shouting “Sonai-k Marilu”. 

Thereafter, her husband Rashmi Nath along with Bubuli Nath went to inform 

Gaonburah and the family members of the deceased were also informed. 

The injured was taken to Mission hospital. Later on she heard that Prasanta 

was taken to GMCH but he died during treatment.  

  During cross, she admitted that she had not seen the incident and 

the night was dark. She further stated that the accused did not tell her that 

he had assaulted the deceased and when she reached the place of 

occurrence, Konti Nath, Bubuli Nath and Rajen‟s wife were present there. 

She denied the suggestion that accused Rajen was saying “Sonai Moril” but 

not “Sonai-k Marilu”.   

13.      PW 3, Bubuli Nath, deposed that on the day at around 9 p.m. 

when he was watching TV, hearing hulla, he came out and heard the 

utterance of the wife of the accused as “Sonai moril”. He saw the wife of the 

accused holding Dadul in her arms and she was shouting as “Sonai moril”. 

He further stated that when he reached the place of occurrence, he saw the 

accused fleeing away from there. He saw the deceased with injury and blood 

was oozing out. He further stated that after the incident, the deceased was 

taken to Mission hospital wherefrom he was taken to GNRC hospital and 

died in the said hospital. He further stated that regarding the incident, police 

seized two pieces of bed stand vide seizure list Ext. 2. He also proved the 

seized two bed stands as Material Ext. 1.  

  During cross, he stated that he had not seen the incident and 

cannot say how the deceased sustained injuries. He also cannot say if the 

accused was shouting „Sonai moril‟. According to this witness also, the night 

was dark. He further stated that most probably Rajen scared that he may be 

caught as the occurrence took place near his house, hence, he fled away. He 

further stated that he cannot say from where the police seized the pieces of 

bed stand.  
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14. PW 4 Lila Nath turned hostile. He deposed that on the night he 

heard the shouting of the accused as “morigol, morigol”.   

  During cross by defence, he stated that long back the accused 

worked in his house for about 10 years. At the time of incident, he was in a 

function and the night was dark. He further stated that he only heard that 

some quarrel took place but did not know between whom quarrel took 

place.   

15. PW 5 Sri Mridul Bora, the elder brother of the deceased, testified 

that on 03-06-2014 at about 9.30/10 p.m. Mohan Bora (CW 1) coming to his 

house informed him that accused Rajen Borah had killed Prasanta. At the 

same time Rashmi and Bubuli also coming to his house informed him about 

killing the deceased by accused Rajen. Then he along with his parents went 

to the house of the accused and saw Alaka Devi, the wife of the accused 

holding his brother on her lap and she was crying. He also noticed bleeding 

of his deceased brother. Thereafter, he along with Chandan nath, Dulal Bora 

and Tarun Nath took the injured to Mission Hospital wherefrom he was 

taken to GNRC, Guwahati but on 05-06-2014 he died at GNRC. According to 

this witness accused Rajen Baruah and his wife Alaka killed his brother. He 

further stated that his brother Prasanta and accused Rajen in partnership, 

took a Winger vehicle which runs for a year but thereafter the said vehicle 

was sold by his deceased brother and the accused and after one day of 

selling the vehicle, the incident took place. He further stated that on the day 

of incident, the accused came to his house and informed him that deceased 

would have dinner in his house on the said day and would be late. He 

further stated that the accused had grown up in the house of Lila Nath and 

during that period he became friend of the deceased.  

  During cross, he stated that the accused was residing near the 

place of occurrence since one and half year back and it is about half km 

away from his house and 1 km away from the house of Lila Nath. He also 

stated that while his brother was in partnership with the accused Rajen, they 

had no quarrel rather they had visiting terms. He denied the suggestion that 

before police he had stated that he had seen his brother lying in an injured 
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condition in the gateway of the accused. He also denied the suggestion that 

before police he did not state that he saw Prasanta on the lap of the wife of 

the accused and further denied the suggestion that on the day of incident 

accused coming to their house informed them that Prasanta would have 

dinner in their house and would be late and that accused Rajen Baruah and 

Alaka Devi killed his brother.       

16.  Neighbour Rashmi Kanta Nath (PW 6) testified that on 03-06-2014, 

at around 9 p.m. hearing quarrel between the accused and the deceased, he 

came out and saw Dadul lying in the compound of the accused in injured 

condition and blood was oozing out from his nose. Then Alaka Devi, the wife 

of the accused giving a bicycle asked to inform the family of Dadul and 

accordingly, he informed the matter to Goanburah and father of Dadul. 

Thereafter, he again returned to the house of the accused. By this time, the 

injured was taken to Mission Hospital by a Tempo, He further deposed that 

after half an hour police came to the house of the accused and seized two 

wooden bed stand from the house of the accused in his presence vide 

seizurelist Ext.2. He admitted that before the Investigating Officer he stated 

that hearing shouting of accused Rajen that he had killed Sonai, immediately 

he came to the house of Rajen and saw Sonai @ Prasanta in the lap of Alaka 

Devi who was asking Rajen as to why he had killed Sonai.  

  During cross, he stated that he had not seen the incident. He 

further stated that in the midst of hulla, he cannot say with certainty that it 

was the accused shouting who killed the deceased.    

17. PW 7 Trilochan Nath, PW 8 Chandan Kr. Nath and PW 9 Dulal 

Chandra Borah proved the inquest report as Ext. 3 which was conducted at 

GNRC.They proved their signatures as Ext. 3(1), 3(2) and 3(3) respectively.  

18.  PW 10 ASI Dilip Sakia, the Investigating Officer, deposed that on 

03-06-2014 while he was working as Attached Officer at Bihaguri Police Out 

Post, one unknown person of village Likhak gaon informed the I/C over 

telephone that an incident of assault took place in village Likhakgaon. 

Accordingly, GDE No. 41 dated 03-06-2014 was made (Ext.4) and he along 
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with I/C Subaleswar Deka went to the place of occurrence. He prepared the 

sketch map of the place of occurrence vide Ext.5. In the place of occurrence 

he came to know that in the incident of marpit one Prasanta Borah sustained 

injury due to assault by accused Rajen Baruah and before their arrival the 

injured was taken to hospital. He also recorded the statement of the 

witnesses and seized two pieces of broken bed stand (Material Ext. 1) from 

the place of occurrence vide seizure list Ext.2 in presence of witnesses. 

Thereafter when he returned to the Thana, found that in the mean time 

accused Rajen Baruah surrendered before the police out post who on 

showing the two broken pieces of bed stand admitted that he had beaten 

the injured by the said bed stand. Thereafter on receipt of the FIR filed by 

Maloti Borah on 04-06-2014, the In-charge made the GDE No. 51 dated 04-

06-2014 and forwarded it to Tezpur PS for registering a case. Accordingly, 

O/C Tezpur PS registered the case and entrusted him to investigate the 

case. In course of investigation, he visited the place of occurrence, recorded 

the statement of informant and the brother of the deceased. From the 

informant he came to know that the injured was taken to Guwahati for 

treatment. On 05-06-2014 Mahendra Bora, the father of the deceased 

informed in writting that the injured Prasanta Bora died at GNRC on 05-06-

2014 on which GDE No. 83 dated 06-06-2014 was made by SI Subaleswar 

Deka (Ext. 6). After completion of preliminary investigation he handed over 

the case diary to SI Subleswar Deka who submitted charge sheet against the 

accused Rajen Baruah vide Ext.7. He further stated that the inquest and 

post mortem on the dead body was conducted at Guwahati. He confirmed 

the statement of hostile witness PW 4 Lila Nath made before him.  

  During cross he stated that there was an abandoned house near 

the place of occurrence and there is no boundary of the houses situated 

there. He denied the suggestion that the accused did not admit before him 

that he caused the injuries of the deceased by the seized broken bed stands. 

He stated that the bed was broken down. He denied the suggestion that he 

found the seized two pieces of wooden bed stand lying abandoned near the 

place of occurrence. He neither found any blood stain on the seized bed 

stands nor sent the same to FSL. He further stated that in the incident the 
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wife of the accused was also arrested who out of fear of assault of public, 

herself surrendered before the police. He further stated that neither he 

found any sharp weapon in the house of the accused nor he had seen any 

blood mark there.   

19.   CW 1 Mon Mohan Borah deposed that on the day of incident at 

around 9/9.30 p.m. while he reached near the house of the accused, he saw 

a gathering there and in the electric light of the veranda, saw the accused 

dragging out Dadul @ Sonai from the house towards the court yard. Then 

he informed the matter to the father of Dadul. Thereafter, father of Dadul 

along with him came to the house of the accused. He further stated that 

while he saw the accused dragging out Dadul @ Sonai, accused‟s wife was 

asking the accused why he had assaulted Dadul @ Sonai. In the mean time, 

many villagers gathered at the place of occurrence.  

  During cross, he stated that the deceased was a driver and they 

were from the same village namely Likhak gaon. He further stated that 

accused was originally belonged to Kalita gaon which is about 5/6 km away 

from their village wherefrom he shifted to Likhak gaon.     

20.        CW 2 Smti Aloka Baruah, the wife of the accused, deposed that on 

03-06-2014 at around 9/9.30 p.m. her accused husband after returning from 

market went to the house of one Phoni when she was sleeping with her 

baby. At that time hearing the shouting as “O Morilo”, she went out and saw 

2/3 persons including Prasanta Bora talking there but she could not 

recognize other persons. When she proceeded forward, noticed two persons 

running away from her house and also saw Prasanta Borah lying there in 

injured condition. She then taking him on her lap, asked who had assaulted 

him but he did not reply. Thereafter, Niva Devi, Bulbuli Nath and Rashmi 

Nath came there but the persons gathered there searched them that they 

had killed the injured. Then as advised by local people her husband flee 

away therefrom. Prosecution by way of suggestion it was brought on record 

that dispute arose between her husband and the deceased.    
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   During cross, she stated that the deceased had good relation with 

them. She stated that she did not know who assaulted Prasanta Borah due 

to darkness and there was no electric connection in her house. She further 

stated that at the time of incident her husband was neither at home nor he 

had assaulted the deceased.                  

21.   In the case, defence claimed that the night was dark and there is 

no electric connection in the house of the accused and as such the evidence 

of CW-1 that in the electric light of the veranda, he had seen the accused 

dragging the deceased from the house towards court yard, is not believable 

one. To prove the plea, defence examined Bimal Haloi, the Sub-Divisional 

Engineer, Tezpur Electrical Sub- Division- II as DW 1. He proved the copy of 

Data Base maintained by APDCL containing the name “Rajen” with surname 

starting with “B” and asserted that there is no consumer in the name of 

“Rajen Baruah” in the village Likhak gaon. He also stated that generally 

electric connection is provided in the name of the owner of the land. In 

cross-examination, he stated that he did not know if connection in the name 

of other family member exists in the premises of Rajen Baruah.       

22.   In the case as revealed from the evidence of the Medical Officer, 

the deceased sustained (1) Abrasion of size 1cm x 1cm over left forehead, 

1cm above left eyebrow and 4 cm away from the midline, (2) Stitch wound 

of size 2cm in length repaired by two stitches over the middle of the occipital 

area and on removal of stitches found a laceration injury of size 2cm x 0.5 

cm x scalp deep, (3) Stitch would of length 1.5 cm, repaired by two stitches 

over upper part of helix of the left ear and on removal of stitches, found a 

lacerated wound of size 1.5 cm x 0.4 cm x muscle deep,  (4) Contusion of 

size 8 cm x 5 cm is over right lateral aspect of nape of the neck, 3 cm away 

from the midline and (5) On dissection found a) a linear fracture of length 5 

cm is  over left temporal area, 10 cm away from the midline and 3 cm above 

from the mastoid process, b) a linear fracture of length 6 cm over right 

occipital area, 3cm below the right occipital-parietal area, 3 cm below the 

right parietal eminence and 5 cm above the right mastoid process, c) a 

depressed fracture of size 5 cm x 6 cm over middle of the occipital area 2 
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cm below the occipital protuberance which are ante mortem in nature and 

caused by moderately heavy blunt weapon. He also opined that the injuries 

were homicidal in nature. During cross he asserted that by falling from bike 

or cycle or pelting stone, some other associates injury might have been 

caused in other parts of the body besides the injury sustained by the 

deceased. He also stated that the injuries were caused by moderately heavy 

blunt weapon i.e. lathi, iron rod etc. In view of the above, it has been clearly 

established that the deceased died due to injuries sustained by him on head 

caused by heavy blunt weapon and it was a homicidal death.  

23.  In the instant case, there is no eye witness to prove the 

unfortunate incident who saw the deceased on being murdered and the 

entire case is based on circumstantial evidence. It has been consistently laid 

by the Apex Court that when a case rests squarely on circumstantial 

evidence, the inference of guilt can be justified only when all the 

incriminating facts and circumstances are found to be incompatible with the 

innocence of the accused or the guilt of any other persons.  

24.  The Apex Court in the case of Padala Veera Reddy v. State of 

A.P. 1989 Supp (2) SCC 706, laid down that when a case rests upon 

circumstantial evidence, such evidence must satisfy the following tests:   

“10. (1) the circumstances from which an inference of guilt is sought 

to be drawn, must be cogently and firmly established;  

(2) those circumstances should be of a definite tendency unerringly 
pointing towards guilt of the accused;  

(3) the circumstances, taken cumulatively, should form a chain so 
complete that there is no escape from the conclusion that within all 
human probability the crime was committed by the accused and 
none else; and  

(4) the circumstantial evidence in order to sustain conviction must be 
complete and incapable of explanation of any other hypothesis than 
that of the guilt of the accused and such evidence should not only be 
consistent with the guilt of the accused but should be inconsistent 
with his innocence.   
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25. In the case of Sharad Birdhichand Sarda V state of 

Maharashtra, AIR 1984 SC 1622, while dealing with the circumstantial 

evidence, the Apex court laid down that the following conditions precedent 

must be fully established:  

(1) the circumstances from which the conclusion of guilt is to be 

drawn should be fully established. The circumstances concerned 

must or should and not may be established.   

(2) The facts so established should be consistent only with the 
hypothesis of the guilt of the accused, that is to say, they should 
not be explainable on any other hypothesis except that the accused 
is guilty;  

(3) the circumstances should be of a conclusive nature and 
tendency;  

(4) they should exclude every possible hypothesis except the one to 

be proved; and  

(5) there must be a chain of evidence so complete as not to leave 

any reasonable ground for the conclusion consistent with the 

innocence of the accused and must show that in all human 

probability the act must have been done by the accused.”  

26. In the case of Bhagat Ram Vs. State of Punjab reported in 

AIR 1954 SC 621, the Apex Court laid down that where the case depends 

upon the conclusion drawn from circumstances the cumulative effect of 

circumstances must be such as to negative the innocence of the accused 

and bring the offences home beyond any reasonable doubt.   

27.      Learned counsel Mr. Haque appearing for the accused argued that  

in the case in hand,  the circumstances if taken cumulatively does not form a 

complete chain to rope the accused in the alleged offence and he is entitled 

to benefit of doubt.  In this respect, he relied the following ruling:  

(i) 2013(5) GLT 239 (Anukul Mandal vs. State of Assam and  

(ii) 2007 (3) GLT 384 (Basiruddin vs. State of Assam). 
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28. In the back drop of the above position of law with regard to 

circumstantial evidence, we are now in the centre of the arena as to who is 

the author of the commission of the crime. 

  In the instant case, admittedly, the accused and the deceased 

purchased a Winger in partnership prior to one year of the incident and just 

on the previous day of the fateful incident the vehicle was sold. PW 1, the 

mother of the deceased stated that on 03-06-2014 at around 8/9 p.m. on 

calling her son over phone by the accused Rajen Baruah, her deceased son 

taking a torch light went to the house of the accused and later on Lachmi 

(Rashmi PW 6) and Bubuli Nath (PW 3) informed her that her son Dadul @ 

Prasanta was assaulted by accused Rajen Baruah and her son was lying 

down. Hearing this, she along with her younger son Mridul (PW 5) went to 

the house of the accused and found Prasanta in pool of blood and he was 

not in a condition to speak. In the same tune PW 5 Mridul Bora, the brother 

of the deceased stated that on the night at 9.30/10.30 p.m. Mohan Bora 

(CW 1) coming to his house informed that the accused Rajen Borah had 

killed Prasanta and at the same time PW 3 Bubuli and PW 6 Rashmi also 

came and informed that Prasanta had been killed by Rajen. This version of 

PW 5 is corroborated by CW 1, PW 3 and PW 6. Receiving information 

immediately he along with his parents went to the house of the accused and 

found the accused‟s wife Alaka crying and Prasanta was on her lap. Though 

PW 1 and PW 5 are not the eye witnesses, but their evidences supported 

that the deceased Prasanta was found in the premises of the accused. 

Though PW 5 stated that CW 1, PW 3 and PW 6  informed him that the 

accused Rajen Baruah killed his brother but PW 10, the Investigating officer 

confirmed that PW 5 before him did not mention the name of the accused 

Rajen Baruah, only stated that Prasanta had been killed in the gate way of 

the accused. Now, coming to the evidence of PW 2 Nibha Devi, who is the 

wife PW 6 and the neighbour of the deceased, it is seen that on the night at 

around 9.30 p.m. hearing hulla when she came to the house of the accused, 

found the accused‟s wife holding the deceased was screaming the word 

“Sonai Moril, Sonai Moril” and also had seen the accused fleeing away there 

from by shouting “Sonai-k Marilu”. Another neighbour Bubuli Nath (PW 3) 
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also categorically stated that hearing hulla when he came out, he had seen 

the accused fleeing away there from. He heard the utterance of the wife of 

the accused as “Sonai Moril” and also seen the accused‟s wife holding 

Prasanta in her arms and she was shouting as “Sonai Moril”. Both PW 2 and 

PW 3, the neighbours of the accused hearing hulla when reached the house 

of the accused, had seen the accused fleeing away from the place of 

occurrence. PW 6, the husband of PW 2, heard quarrel between the accused 

and the deceased and hearing quarrel when he came out, saw the deceased 

lying in the compound of the accused in injured condition. He also admitted 

that in statement before the I.O. he stated that hearing shouting of the 

accused that he had killed Sonai, immediately he came to the house of the 

accused where he found Prasanta on the lap of wife of the accused and she 

was asking the accused as to why he killed Sonai. Though during cross he 

stated that in the midst of hulla he cannot say confidently that it was Rajen‟s 

shouting who had killed the deceased but he asserted that accused Rajen 

killed the deceased.       

29.  Further the neighbour PW 6 stated that he hearing quarrel between 

the accused and the deceased when came out, found Dadul lying in the 

compound of the accused in injured condition. PW 2, the wife of PW 6, also 

heard hulla. It further disclosed from the evidence that the accused and the 

deceased purchased a Winger on partnership prior to one year of the 

incident and just before the day of the incident sold the vehicle. GDE NO. 83 

dated 06-06-2014 (Ext. 6) entered on receipt of information in writing from 

the father of the deceased on death of the deceased also reflects that on the 

fateful day at night quarrel took place between the accused and the 

deceased regarding share of selling money. So possibility of dispute between 

the accused and the deceased regarding share of selling money cannot be 

ruled out.  

30.  Taking the evidence of CW 2, the wife of the accused, learned 

defence counsel raised the point that at the relevant time, accused was not 

at home. But to substantiate the plea of alibi, defence adduced no evidence. 

On the other hand, the accused himself in statement u/s 313 Cr.P.C. did not 
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take the plea. CW 2 stated that on the day her accused husband after 

returning from market went to the house of one Phoni when she was 

sleeping at home with her baby and at that time hearing sound “O, morilo” 

when she came out, she had seen 2/3  persons including the deceased 

talking there and then as soon as she proceeded forward, two of them ran 

away from her house and saw Prasanta lying there, but defence did not 

examine Phoni Nath to prove that at that time the accused was in his house. 

It is quite natural that CW 2 being the wife of the accused would attempt to 

protect her husband by denying the presence of her husband. On the other 

hand, the wife of the accused herself admitted that the local people advised 

her husband to flee away. Her evidence asserted the evidence of PW 2, PW 

3 and PW 6 who had seen the accused fleeing away. She also admitted the 

presence of the deceased in her premises on that relevant night and in the 

darkness also, she recognized the deceased. She also corroborated arrival of 

PW 2, PW 3 and PW 6 to her premises at that time.   

31.   Further, in this case, the accused himself surrendered on the same 

night before police returned from the place of occurrence. It is in the 

evidence of PW 2 and PW 3 that they have seen the accused fleeing away 

from the place of occurrence. So, after fleeing away, he surrendered before 

police. The Investigating Officer (PW 10) also seized two pieces of broken 

bed stand 1½ ft in length each and he found the bed broken down. He 

denied the defence suggestion that he found the seized broken pieces of 

bed stand lying abandoned near the place of occurrence. In cross-

examination, I.O. also stated that for fear of public assault, accused‟s wife 

also surrendered and she was arrested in the case. The incident occurred on 

03-06-2014 at 9 p.m. and the FIR was lodged on 04-06-2014 at 1.30 p.m. 

i.e. within 17 hours implicating the accused Rajen Baruah and his wife. The 

injured was taken to hospital immediately after the occurrence before arrival 

of police and the informant explained this delay as remaining busy in the 

treatment of the injured. As such, this delay is not fatal to the prosecution.  

32. The evidence of PW 2, PW 3 & PW 6, the immediate neighbour of 

the deceased appears to be corroborative, coherent and trustworthy about 

the fact that hearing shouting when they reached the place of occurrence, 
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they had seen the accused fleeing away from his premises and they also 

saw the wife of the accused holding the injured Prasanta on her lap. 

Immediately police was informed about the incident. Accordingly within 2/3 

hours police reached the place of occurrence and found the bed of the 

house of the accused broken and seized two pieces of broken bed stand. 

The evidence of the witnesses are found to be cogent, convincing and not 

contradicting and nothing was elicited by the defence in cross to discard 

their testimony. The entire sequence of evidence on the deposition of PWs 

are in unison about the killing the deceased by the accused.  Moreover, all 

the incriminating materials as well as circumstances revealed against the 

accused were brought to the notice of the accused in recording his 

statement u/s 313 Cr.P.C. affording him opportunity to explain but he only 

pleaded innocence.   

  Per contra, the defence side failed to establish any tenable reasons 

like previous enmity with the accused of the witnesses above upon which 

they may deposed falsely against the accused. Hence, in absence of any 

enmity, I have no reason to disbelieve the testimonies of those witnesses.   

33. Mr. Haque has contended that the evidence of CW 1, the chance 

witness, a driver in occupation who claimed to have seen the accused 

dragging the deceased is not reliable and trustworthy when his evidence is 

not corroborated by other evidence on record and the accused is entitled to 

acquittal. In this respect learned defence counsel has place reliance upon 

the ruling reported in 2017 SAE (Criminal) 582 (Pawan @ Rajinder 

Singh and another Vs. State of Haryana.  

   In the case, the evidence of Mon Mohan Bora (CW 1) who   

informed PW 5 that the accused had killed his brother, disclosed that on the 

fateful night at around 9/9.30 p.m. when he reached near the house of the 

accused, he saw the accused dragging out Dadul @ Sonai from the house of 

the accused towards court-yard and found accused‟s wife asking the 

accused why he assaulted Dadul. This witness claimed that he had seen the 

accused dragging the deceased from house to court yard in the light of 

electric bulb of the veranda but the evidence of CW 2 the wife of the 
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accused negates the existence of electric connection in her house. The 

learned defence counsel vehemently argued that there is no electric 

connection in the house of the accused and therefore the evidence of CW 1 

is not trust worthy. To prove the plea of non existence of electric line, 

defence examined the Sub-Divisional Engineer as DW 1. He proved the Date 

base maintained by APDCL containing the name of Rajen and the surname 

starting with B where nowhere appears the name of Rajen Baruah but 

during cross he also stated that from the list produced by him, he cannot 

say if any connection has been taken in the name of any other person of the 

family of the accused. Moreover, neither in cross of CW 1 nor to the 

question put to the accused u/s 313 Cr.P.C. on evidence of CW 1 that in the 

electric light of the veranda he had seen the accused dragging out the 

deceased from home towards court yard, the accused did not take the plea 

that there is no electric connection in the house of the accused. During cross 

of neighbours PW 2, PW 3 and PW 6 also, the defence did not take the plea 

of non existence of electric connection. Moreover, when there are other 

houses situated nearby the house of the accused and CW 1 did not 

specifically mention from whose veranda‟s light, he had seen the incident, it 

cannot be said that the evidence of CW 1 that he saw the accused dragging 

the deceased from his house is not believable. Furthermore, there is also no 

evidence whether the accused was the owner of the land where he resided 

at Likhakgaon and possibility of existence of electric connection in his house 

in the name of other family members cannot be ruled out.   

34.   The learned defence counsel placing reliance on the ruling 

reported in 2013 (5) GLT (TR) 543 (Bikash Koiri Vs. State of Tripura) 

argued that in the case seized lathi was not sent for forensic examination 

nor lathi was sent for fingerprint analysis and hence it is difficult to connect 

the accused as to whether the seized bed stand was used by the accused in 

the commission of offence. The learned defence counsel also argued that 

the extra-judicial confession of the accused before the Investigating Officer 

cannot be considered as admissible evidence.   
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35.  It is true that extra-judicial confession made before the 

Investigating Officer is not admissible but in the case, keeping aside the 

extra –judicial confession, the evidence of the witnesses particularly the 

evidence of PW 1, PW 2, PW 3, PW 6 and CW 1 as discussed above, I am 

persuaded to hold that the prosecution proved the case by materially 

corroborated evidence of the above witnesses which are found trust worthy 

and reliable.          

36. From what has been discussed above, the following circumstances 

emerges in this case:  

(i) The evidence of PW 1 is that on calling by the accused over 

phone the deceased at around 8/9 p.m. went to the house of the 

accused and later on PW 2, PW 3 and PW 6 informed her that 

deceased was assaulted by the accused;     

(ii) CW 1 saw the accused dragging the victim out of the house 

of the accused towards the court yard;     

(iii) PW 2 hearing hulla came out and saw the wife of the 

accused holding the deceased screaming the words “Sonai Moril, 

Sonai Moril” and also saw the accused fleeing away therefrom by 

shouting “Sonai-k Marilu”; 

(iv) PW 3 also hearing hulla came out and heard the utterance of 

the accused as “Sonai Moril” and saw the wife of the accused 

holding the deceased in her arms and was shouting as “Sonai 

Moril”. He also saw the accused fleeing away there from;    

(v) PW 6 Rashmi Kt. Nath heard quarrel between the accused 

and the deceased and when came out saw the deceased lying in 

the compound of the accused in injured condition and saw 

Prasanta in the lap of Alaka Devi who was asking the accused as 

to why he had killed Prasanta;  

(vi) Two broken pieces of bed stand was seized from the place of 

occurrence;      



Page 21 of 24 

 

Sessions Case No .69  of 2016 Page 21 

 

(vii) Medical evidence is that the deceased sustained several 

injuries over head which was caused by moderately heavy blunt 

weapon like lathi, rod etc. and  

(viii) The accused instead of taking the injured to hospital fled 

away and surrendered before the police.       

    In the light of all the aforesaid circumstances, this court finds no 

doubt about the fact of accomplishment of serious injuries by the deceased 

in the house of accused and subsequently, died in the hospital during his 

treatment. The defence side during the cross-examination of the witnesses 

of prosecution including court witness failed to bring out any reasonable 

doubt over the fact sustaining injuries by victim at the house of accused. 

The mother of the deceased categorically supported the fact of calling her 

son (deceased) to the house of accused and subsequently, she found her 

son lying with injuries at the house of accused. If the accused is no way 

connected with the alleged incident then for what reason he ran from place 

of incident when his wife was holding the deceased in her arms. The plea of 

innocence of accused could have been stronger if he instead of fleeing away 

from the place of incident shifted the injured to the hospital. The accused 

instead of shifting the injured to the Hospital fled away from there and his 

take off from his house was witnessed by the two numbers of witnesses and 

defence side failed to dismantle their credence. It further disclosed from the 

evidence of IO, that accused surrendered before the Police and following 

him his wife also surrendered before the Police. If the accused is really an 

innocent person then what is the need of surrendering before the Police 

Station? Furthermore, for what reason the accused fled away from the place 

of occurrence? If the accused really not involved with the alleged incident 

then he ought to have make all sorts of reasonable efforts to protect the life 

of the deceased but certainly he without making any endeavour of shifting 

the deceased to Hospital simply fled away and surrendered himself before 

the Police Station. All those circumstantial evidences established that 

accused has severely beaten the deceased with blunt object like bed stands 

and subsequently, fled away from there and at the time of fleeing away from 
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his house the witnesses had seen him. Therefore, the circumstances which 

ordain from the mouth of the prosecution witnesses coupled with the 

medical evidence as discussed above, when linked with each other, all the 

said events form a complete chain conclusively and convincingly pointing the 

guilt to none other than the accused. All the given circumstances appearing 

create an unbroken chain showing culpability of the accused. There is 

nothing consistent with the innocent of the accused person.  

37.   Thus the totality of the evidence and the circumstances placed on 

record undoubtedly finger towards the accused as author of the crime and 

the fatal injuries on the head of the deceased indicates that the accused 

gave several blows over the head of the deceased with intention to cause 

the death of the deceased. He knew well that the injuries inflicted by him on 

the deceased is sufficient to cause the death in ordinary course of nature. 

The accused is found guilty of the offence punishable u/s 302 of the IPC and 

convicted accordingly. 

38.   Now coming to the offence of wrongful confinement, the evidence 

of PW 5 shows that on invitation of the accused, the deceased visited his 

house and after that the fateful incident occurred. The evidence of PWs as 

discussed above does not indicate that the deceased was confined. In the 

above, I hold that the prosecution failed to prove the charge u/s 342 of the 

IPC and he is acquitted from the above charge. Accordingly, the first point is 

decided in negative.   

39. With regard to the offence u/s 326 of the IPC, it is established that 

due to inflicting blows by accused Rajen Baruah, the deceased Prasanta Bora 

@ Dadul sustained fracture injuries over his head caused by heavy blunt 

weapon and died due to injuries sustained by him over head and he is 

convicted u/s 302 of IPC, hence, separate punishment for causing grievous 

hurt is not required.      

40.   Convict Rajen Baruah is heard on the point of sentence u/s 235(2) 

of Cr.P.C. His statement is recorded where he stated that he is a daily wage 

earner and to look after his wife and minor son and prayed for leniency.   
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41.  I gave my anxious consideration on the point of quantum of 

sentence. Considering the entire facts and circumstances of the case, in my 

considered view the case in hand does not fall in the category of rarest of 

rare cases.   

42.      Considering all aspects of the case, accused Rajen Baruah is 

convicted and sentenced him to undergo Rigorous Imprisonment for life and 

also to pay a fine of Rs. 10,000/-in default to undergo Rigorous 

Imprisonment for another 6 months for the offence punishable u/s 302 of 

the IPC.   

43.        Convict Rajen Baruah be sent to the Central Jail, Sonitpur, Tezpur 

to   serve the sentence.   

44.        In the case, the deceased has his parents. Case is recommended 

to District Legal Services Authority, Sonitpur, Tezpur for compensation to the 

parents of the deceased u/s 357 A of Cr.P.C.   

45.        Let a free copy of the Judgment be furnished to the convict.  

46.       Also send a copy of the Judgment to the District Magistrate,  

Sonitpur, Tezpur as per provision of section 365 Cr.P.C. 

47.    Given under my Hand and Seal of this Court on this the 18th  day 

of July, 2019.  

 

 
             (I. Barman) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(I. Barman) 
SESSIONS JUDGE, 
SONITPUR: TEZPUR 
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APPENDIX 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Smti Malati Borah, informant. 
2.  Prosecution Witness No.2 :- Smti Nibha Devi, 
3.  Prosecution Witness No.3 :- Sri Bubuli Nath 
4.  Prosecution Witness No.4 :- Sri Lila Nath 
5.  Prosecution Witness No.5 :- Sri Mridul Borah 
6.  Prosecution Witness No.6 :- Sri Rashmi Kt. Nath 
7.  Prosecution Witness No.7 :- Sri Triluson Nath, 
8.  Prosecution Witness No.8 :- Sri Chandra Kr. Nath,  
9.  Prosecution Witness No.9 :- Sri Dulal Ch. Borah,  
10.  Prosecution Witness No.10 :- SI Dilip Saikia, I.O., 
11.  Prosecution Witness No.11 :- Dr.Braja Gopal Das, M.O.  

 
Court Witness 

 
CW 1                                                :  Sri Mon Mohan Borah 
CW 2                                                :  Smti Alaka Boruah 
 

Defence Witness 
DW 1                                                :  Sri Biman Haloi 
 

Documents proved by Prosecution. 
1.  Exhibit No.1 :- FIR 
2.  Exhibit No.2 :- Seizure list  
3.  Exhibit No.3 :- Inquest report  
4.  Exhibit No.4 :- GDE No. 41 dated 3-6-14 
5.  Exhibit No.5 :- Sketch map 
6.  Exhibit No.6 :- Extract copy of GD Entry  No. 83 dt.06-

06-14. 
7.  Exhibit No.7 :- Chargesheet.  
8.  Exhibit No.8 :- Statement of PW 4 before the I.O. 
9.  Exhibit No.10 :- Post mortem report. 

     
Material Exhibit. 

Material Ext. 1 : two pieces of bed stand. 
Documents proved by Defence 

 
Exhibit A    :   Summon to DW 1 
Exhibit B    :   Reply of RTI application 
Exhibit C    :   Data base maintained by APDCL 
Exhibit D(1) to D(10) :   List of consumer of APDCL. 
 

             (I. Barman) 
SESSIONS JUDGE 

  SONITPUR: TEZPUR 
 


